
or n o t  defendants  had t he  r i g h t  t o  change t h e i r  po in t  of diversion.  

The law appears t o  be c l e a r  t h a t  they have a r i g h t  t o  change the i 
I 

place  of d ive rs ion  t o  a po in t  h igher  up t h e  stream provided the I 
21 11 r i g h t s  of others .  a r e  n o t  i n ju r ious ly  a£ fec ted  thereby. 

. , 22 

. 23 

27 f i n d s  no f o r f e i t u r e  of t h i s  r i g h t  a s  la consequence of t h e  1955 - 1 II I 

It is  t h e  c o u r t ' s  opinion t h a t  the p l a i n t i f f s  nor  

anyone else is i n j u r i o u s l y  a f fec ted  by t h i s  upstream change o f .  

24 

25 

26 

28 agreement and adopts the defendant 's  reasoning a s  set f o r t h  i n  I I 

t h e  p lace  of d ivers ion.  I n  c o n t r a s t  t h e r e t o  i f  t he  cour t  requi redl  

defendant t o  r e tu rn  t o  t he  o r i g i n a l  po in t  of d ive rs ion  t h e  
e- . . 

defendant would s u f f e r  r a t h e r  s i g n i f i c a n t  damages. The cou r t  I 
I 

h i s  b r i e f  a s  being c o r r e c t  on t h a t  i ssue .  I 
30 11 The cou r t  f i n d s  the 1351 agreement t o  be bona f i d e  

I 

31 11 and i n  add i t ion  f i n d s  t h a t  the p l a i n t i f f s  acquired an easement. 1 
32 

-. - 
t o  the Thomason Ditch under a claim of r i g h t  and t h a t  they have 

' 1  , 
'/ 



11 been i n  ac tua l ,  open, v i s i b l e ,  continuous, uninter rupted  possession' 

I1 and use of t h e  same f o r  t h e  r e q u i s i t e  t i m e .  Along with t h i s  

Ileasement the p l a i n t i f f s  have t he  r i g h t  t o  use t h e  Guardia Road I 
//from tile County Road t o  t h e  po in t  of d ivers ion  p lus  t he  r i g h t  t o  I. 

Ilbe exerc i sed  i n  a reasonable manner s o  as n o t  t o  inc rease  I I 

- 

i n j u r i o u s l y  the  burden upon t he  s e r v i e n t  tenement. 

The evidence i s  overwhelmingly t o  t h e  e f f e c t  t h a t  the 

Guardias and t h e i r  predecessor,  bk. Thomason, used t h e  two smal l  

p ipes  i n  t h e  Thomason Ditch above Guardia 's house s i nce  about 

the year  1955. This use was continuous, adverse,  open and 

notor ious  and thus  a p r e sc r ip t i ve  r i g h t  was acquired and has 

ves ted  i n  the defendants.  This r i g h t  is  l imi ted  t o  i ts  presen t  

and p a s t  use and is t o  be exerc ised  i n  a reasonable manner w i t h  

no undue waste of the  water. 

Although t h e  evidence on t he  i s s u e  of r o t a t i o n  is no t  

.~ 

as c l e a r  i n  t h e  c o u r t ' s  mind a s  on some of  t he  o the r  i s s u e s  it ' 

do such maintenance a s  is required f o r  t h e  proper use of t he  
- 

d i t c h ,  gully,and the po l ic ing  of t he  d ivers ion,  such r i g h t s  t o  

is s t i l l  the c o u r t ' s  opinion t h a t  t h e r e  would be less chance of  

any waste of t h e  water during an extremely d ry  year  i f  t h e  

r o t a t i o n  was every f i v e  (5) days r a t h e r  than seven (7) and it is 

so ordered. The r o t a t i o n  t i m e  i s  a l s o  based upon t h e  evidence. 

Defendant is  ordered t o  remove h i s  own divers ion pipe on t h e  . 

fifth day by 8 p.m., and p l a i n t i f f  can remove same i f  defendant 

f a i l s  to do s o  bu t  t he  cou r t  emphasizes t h a t  t he  o rder  is  binding 

on the defendants and t o  keep peace between these  neighbors urges 

him t o  be d i l i g e n t  about U.is removal. 

The cou r t  a t  t h i s  t i m e  has no j u r i sd i c t i on  over AYI. Cook 

but  reques t s  t h a t  he jo in  with the  p l a i n t i f f  and t h e  defendant i n  

the use of a watermaster i n  order  t o  terminate t h i s  seemingly 

end less  l i t i g a t i o n  over t he  waters  of W i l l o w  Creek. 
I 
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I ------4- //of W i l l o w  Creek among the p a r t i e s  h e r e t o  i n  accordance wi th  t h e i r  , 
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. 
.Therefore  it is ordered t h a t  t h e  Department of Water 

2 

3 

Resources of t h e  S t a t e  of C a l i f o r n i a  is appointed t o  supervise  1 
through the agency of a watermaster the d i s t r i b u t i o n  of  t h e  waters  

I 

5 
--. 

6 

r e s p e c t i v e  r i g h t s  a s  e s t a b l i s h e d  by t h e  agreement of  June 30, 1955 

and the decrees  of t h i s  cour t .  


